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MDC et al vs Mashavira et al The Khupe Judgment by Zimbabwe Supreme 

Court Dated March 31, 2020

The court was faced with two competing existential concerns that go to the fabric of a 
Democracy. The court should typically be loath to weigh in on intraparty disputes.
On the other hand, the court was faced with a series offacts that indicated 1 of the 2 
dominant political parties in the country was subject to a leadership crisis beset by 
fraud, non-democratic dealings, and a hostile non-democratic take over.

Faced with these two competing concerns the court found exceptional circumstances 
to justify weighing in on an intraparty dispute as necessary to preserve the 
Democratic core of Zimbabwe’s nascent post-Mugabe Democracy. At the end of the 
day, the court did not institute a new permanent leader but simply required the Party 
to hold a new election for its leadership according to the terms of the party’s own 

constitution.

The aggrieved parties will have an ample opportunity to seek the presidency of their 
party in a fair democratic, constitutional election.

The ruling that was upheld in the appeal process is primarily based off the MDC constitution. 
There was a second MDC party constitution that was introduced into the case that was later 
dismissed as it was not the constitution which has been in use by the party under former MDC 
President MDC T President Morgan Tsvangirai or ratified by the party.

The MDC-T constitution is cited continuously throughout the judgement.

The legal judicial procedure in Zimbabwe was followed starting from 2018 when the case was 
filed. There have been no reported irregularities brought to the attention of any governing bodies 
in Zimbabwe during the legal process of this case. Based off the records from the original 
lawsuit Dr. Thokozani Khupe did not file the lawsuit. The original lawsuit was filed by other 
members of the party.

Key Details of the Case
In June 2016, the MDC T President Morgan Tsvangirai violated the Party’s constitution and 
appointed an additional two (2) Vice Presidents (Mr. Nelson Chamisa and Mr. Elias Mudzuri) 
whom he claimed were his personal assistants. In the same year, the Late President was 
diagnosed with Colon Cancer. Although he initially claimed that he had been given such powers 
by the National Council. There is a record where he later admitted through an Affidavit in the 
Patson Murimoga High Court case of 2016, that he did not have such powers.
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This was further clarified in the Justice Edith Mushore May 2019 High Court Judgment wherein 
it was held that the National Council did not have such Powers to authorize the President to 
appoint Vice Presidents.

Tsvangirai in Article 16 had the power to appoint but not create new positions especially at the 
executive level. The national council and the president are not above the MDC party constitution 
and the constitution asked that the nominated candidates must be directly elected by congress.

President Morgan Tsvangirai died of Colon Cancer in 2018. Chamisa convened an 
unconstitutional National Council to appoint him the Acting President and subsequently 
President. Regardless of the unconstitutionality of the meeting, the National Council does not 
have such powers. See Roles of National Council in the MDC T Constitution Article 6.4.2.

According to Article 9.21.1 of the MDC T Constitution, in the event of the Death or Resignation 
of the President, the Deputy President assumes the role of Acting President pending the holding 
of an Extraordinary Congress that shall be held to elect a new President which Extraordinary 
Congress is to be held no later than a year from the Death or Resignation of the former President. 
By the party constitution of MDC Dr. Thokozani Khupe, who is the elected Deputy President 
should have assumed role of Acting President. In that role Dr. Khupe was supposed to hold a party 
congress to elect a leader. Instead, Chamisa held his own congress and was elected president 
unopposed. Chamisa became de facto leader of the party, whereas Khupe is the de jure leader of 
the party.

MDC is required by both its constitution and the Supreme Court to hold a proper party Congress 
and hold party elections. Chamisa can still win this election and officially become head of the 
party, but everything he has done as "head of the party" since June 2019 is null and void.
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