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Below is the timeline of interaction with the Ministry of Justice regarding the 
request for a judicial review.  And attached is the explanation by Solidarnosc on 
why they consider the rulings against ZAMCO, the ZM holding company, to be 
incorrect. 
  
Contact regarding the judicial review: 
  

 In 2018, ZAMCO files a request with the Ministry of Justice to review the 
2010 Supreme Court annulment of the lower court’s judgements. 
  

 In April 2019, KM NSZZ Solidarnosc (Solidarnosc), a highly respected Polish 
trade union, also files a request for review of the Supreme Court decision. 
The General Prosecutor replies to Solidarnosc, asking for more information. 
Solidarnosc submits the additional information requested.  
  

 The General Prosecutor then suggests that the request be amended to 
review the 2011 Appeal Court judgement, rather than the 2010 Supreme 
Court annulment.  
  

    In May 2019, ZAMCO and Solidarnosc submit their amended requests to 
the General Prosecutor.  Attached is Solidarnosc’s amended request for 
review in English (translation) and Polish (original).   
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Rzeszów, May 22nd 2019 

Solidarnosc 

L.dz.27/2019

National Prosecutor's Office 
Department of Judicial Proceedings 
Extraordinary Complaint Department 

Sygn. PK IV Sn 914.2019 

Answering the letter from National Prosecutor's Office Department of Judicial Proceedings from  May 
10th 2019 Ref. No, PKIV Sn 914.2019 (re-calling to fill missing information to the letter from  April 5th 
2019) I inform as follow: 

1. Identification of the judgment from which the Intercompany Committee of NSZZ Solidarność
Union at WSK PZL Rzeszów SA apply to file an Extraordinary Complaint:

Verdict of the Appeal Court in Rzeszów, I Civil Department, dated December 22nd 2011, court files
no. I ACa 366/11

A cassation against this judgment was not accepted to be proceed.

2. Indication of allegations against the contested judgment.

This judgment: 

1) violates human and civil rights set out in the Constitution, i.e. the principle of equality before the
law (Article 32 of the Constitution) and the right to examine the case by an independent and impartial
court (Article 45 paragraph 1 of the Constitution), and the principle of inviolability of private property
(Article 21 of the Constitution);

2) was issued as a result of gross violation of the law through incorrect interpretation and application
of art. 252 of the Commercial Companies Code ("KSH") and art. 58 § 2 of the Civil Code ("CC"); and

3) significant findings of the court are in conflict with the evidence collected in the case

The said judgment annulled the resolutions of the general meeting of shareholders of Zamco Sp. z o.o. 
with its registered office in Rzeszów, adopted on March 15, 2007 due to the fact that the Appeal Court 
stated that one of the partners, Hugh Aiken, violated the rules of social coexistence 

Contradiction with the collected evidence 

First of all, the conclusions of the Court are in conflict with the evidence collected in the case. 

1. Zamco Sp. z o.o. was a joint venture between US citizen Hugh Aiken and GEM Management
Limited. Hugh Aiken, due to many years of experience in working in foundries, believed that it
is worth to invest in a foundry. He was looking for a financial investor and in this way he started
cooperation with GEM Management Limited.
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2. A cooperation agreement was signed regarding the acquisition of a foundry in Poland and
Germany, which provided that Hugh Aiken will conduct negotiations, while GEM Management
Limited will be a financial partner (contract of November 2005). The parties have agreed that
funds for the foundry's acquisition up to USD 2,000,000 will be provided by each Party in half.
If, however, it turns out that the price will exceed USD 2,000,000, GEM Management Limited
was to provide further funds needed to finalize the transaction.

3. The principle was therefore an equal amount of financing, however, the joint investment
agreement assumed that if the parties did not ensure equal financing at the time when the
acquisition target was to be acquired, the parties' shares in the investment company (in this
case Zamco Sp. Z o. O. ) will be adjusted to the amount of funding provided by each Party.

4. Zamco Sp. z o.o. was established as a joint venture with the intention of acquiring the foundry
of Zakład Metalurgiczny WSK Rzeszów Sp. z o.o. ("ZM WSK Rzeszów"). The owner of ZM WSK
Rzeszów, the company Wytwórnia Sprzętu Komunikacyjnego "PZL-Rzeszów" SA (part of the
international leader of the aviation market Pratt & Whitney) decided, as part of the
restructuring,  to sell the foundry and, as part of the tender procedure conducted for this
purpose, gave priority in negotiations to Hugh Aiken and GEM Management Limited.

5. As a result of negotiations conducted by Hugh Aiken, Hugh Aiken, GEM Management Limited
and Zamco Sp. z o.o. concluded an initial purchase agreement of ZM WSK Rzeszów shares by
Zamco Sp. zoo. from Wytwórnia Sprzętu Komunikacyjnego "PZL-Rzeszów" SA for PLN
4.432.500. To secure the transaction, a deposit of PLN 600,000 has been paid. The deposit
came from loans granted to Zamco Sp. z o.o. by Hugh Aiken and GEM Management Limited in
the equivalent of USD 100,000 each. However, before the acquisition of ZM WSK Rzeszów,
Hugh Aiken additionally provided Zamco Sp. z o.o. USD 400,000 for costs related to finalizing
the transaction.

6. The final contract was to be concluded on March 16, 2007. If Zamco Sp. z o.o. would not have
entered into the final contract by the agreed date, the share purchase agreement of ZM WSK
Rzeszów would be terminated, the deposit would be lost and Wytwórnia Sprzętu
Komunikacyjnego "PZL-Rzeszów" SA would sell the shares of ZM WSK Rzeszów to subsequent
bidders selected during the tender.

7. Before the transaction was finalized, GEM Management Limited took strange actions. First of
all, the representative of GEM Management Limited visited the management board of ZM WSK
Rzeszów and stated that immediately after the company acquisition, the money on the
company's account must be paid to GEM Management Limited as a refund of the share
purchase price.

8. The Management Board of ZM WSK Rzeszów firmly refused, because such action would lead
to rapid bankruptcy of the company. ZM WSK Rzeszów to continue its existence required
significant investments in both equipment for production as well as in environmental
protection and health and safety. Without investments, there was even a threat of the plant
closing by the National Labor Inspectorate.

9. The approach to investments revealed by GEM Management Limited resulted in a conflict with
Hugh Aiken, who treated the investment as a long-term one and as an industry expert saw the
prospects of the plant's development.

10. GEM Management Limited then tried to compel Hugh Aiken to sign a series of disadvantageous
contracts providing, inter alia, Hugh Aiken to pay a penalty of 30,000,000 (thirty million zlotys)
(PLN) for each breach of contract, including for the truthfulness of the statements, at full
awareness of GEM Management Limited, that it requests statements regarding the state of
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ZM WSK Rzeszów against the truth and given by Hugh Aiken of an unconditional guarantee of 
payment of PLN 1,500,000 and USD 500,000 per request. The signing of such unfavorable 
agreements was a condition given by GEM Management Limited to assure half of the financing 
for the purchase of shares in ZM WSK Rzeszów, which was GEM’s obligation under the 
cooperation agreement. 

11. GEM Management Limited was fully aware that the failure to pay the entire price by March
15, 2007 would result in the termination of the contract with Wytwórnia Sprzętu
Komunikacyjnego "PZL-Rzeszów" SA, losing the deposit and sale of ZM WSK Rzeszów to the
next bidder who was waiting in the queue.

12. In connection with the acquisition of shares of ZM WSK Rzeszów, planned for 16 March 2007,
the shareholders' meeting of Zamco Sp. z o.o. took place on March 15, 2007, to adopt
resolutions to increase the share capital of the company and amend the articles of association
in order to provide Zamco Sp. z o.o. cash to finalize the transaction.

13. The increase mechanism provided, pursuant to the articles of association, the exclusion of
preemptive right of the shareholders to take up shares in the increased share capital. In
addition, the resolution provided that the shares in the increased share capital may be taken
up by both existing partners, as well as in total by only one shareholder.

14. The reasons why such a structure was accepted were two. First, in view of the shareholding
structure under which Hugh Aiken had 525 shares, and GEM Management Limited had 475
shares, preservation of the pre-emptive right would lead to a situation in which shares in the
increased capital would not be taken up in equal parts, in breach of the 50/50 rule resulting
from the cooperation agreement. Secondly, due to GEM Management Limited declarations
that it will not pay half of the funds for the acquisition of ZM WSK Rzeszów, if Hugh Aiken fails
to sign a number of contracts which were to guarantee a quick return of paid money, there
was a real risk that GEM Management Limited will not pay its half of the price.

15. According to the agreement of November 2005, in the event that funds for the completion of
the transaction are provided in an unequal amount, the number of shares in the SPV was to
be adjusted in relation to the funds provided. Thus, according to the agreement of November
2005, Hugh Aiken was able to take up all of the shares in the increase, because at the closure
it was he who provided all the remaining funds, and GEM Management Limited provided
nothing.

16. Nevertheless, Hugh Aiken wanted to give GEM Management Limited a chance to participate
in the investment and the increase mechanism was to ensure that in the event that one of the
partners fails to fulfill its commitment to provide cash to acquire shares in ZM WSK Rzeszów,
the other partner will be was able to provide all the funds and, as a consequence, take up all
shares in the increased share capital of Zamco Sp. z o.o., which was in line with the provisions
of the cooperation agreement to adjust the size of shares to the financing provided.

17. GEM Management Limited, being aware of the adopted resolutions, did not make payment to
cover half of the shares in the increased share capital. In this situation, Hugh Aiken was forced
to take up all shares in the increased capital.

18. Despite the lack of cash provision and the apparent breach of the cooperation agreement of
November 2005, Hugh Aiken continued to hold talks with GEM Management Limited regarding
the achievement of the 50/50 target status. In response to Hugh Aiken's questions about
whether GEM Management Limited in accordance with the concluded joint investment
agreement will provide its half of financing of the purchase price of shares of ZM WSK Rzeszów,
in the exchange of emails of March 26, 2007, GEM Management Limited stated that it will pay
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PLN 1,200,000 PLN (the remaining part was to come from the loan conversion of USD 100,000) 
for taking up shares in the increased share capital, also asking for instructions on what further 
actions are needed to take up newly-created shares. 

19. GEM Management Limited however conditioned the taking-up of newly-created shares and
paying for it by signing the contract for the sale of 25 shares of Zamco. The sale agreement,
the signing of which was a condition of payment for the newly created shares of Zamco, also
contained a provision on the annulment of agreements concluded between the parties,
including the cooperation agreement of November 2005 (subject to the fulfillment of all
obligations). Money was to be transferred the day after the sale of shares.

20. On March 28, 2007, Hugh Aiken transferred 25 shares in Zamco to GEM Management Limited.
GEM Management Limited did not pay the price for the newly created shares immediately
after the purchase of shares from Hugh Aiken, and also did not pay even the symbolic price of
1.00 euros for the 25 shares sold, what results in a fact that the November 2005 agreement
still exists.

21. Together with the acquisition of shares from Hugh Aiken on March 28, 2007, GEM
Management Limited signed a statement on taking up shares in the increased share capital in
exchange for a cash contribution to be paid within 14 days of the statement, under pain of
ineffectiveness of the statement. The deadline for payment for newly created shares was 11
April 2007, and GEM Management Limited did not make any payments

22. Instead of that GEM Management Limited filed a suit against the resolutions of the
shareholders' meeting of Zamco Sp. z o.o. adopted on 15 March 2007 regarding the increase
of the share capital and change of the articles of association, citing the fact that on April 20,
2007 it has found out that Hugh Aiken acquired all shares in the increased share capital. This
circumstance has never been questioned. It shows clearly that GEM Management Limited did
not intend to make a payment for taking up shares. On April 11, 2007, when the deadline for
paying for the newly created shares passed, GEM Management Limited did not know that
Hugh Aiken had taken up all of the shares.

23. Therefore, in a situation in which one of the partners (Hugh Aiken) made all efforts to finalize
the joint investment, while the other partner (GEM Management Limited) interfered in
achieving this goal, tried to move out of the ZM WSK Rzeszów the money needed for
investments, and then tried to force Hugh Aiken to unfavorable commitments, the court
decided that Hugh Aiken violated the rules of social co-existence and even the disloyal
behavior of GEM Managment Limited does not justify it.

24. The court stated that Hugh Aiken had infringed the principles of social coexistence, even
though the November 2005 agreement provided that, if financing of transaction would not be
provided in equal parts, the shares would be adjusted to the actual contributions of the
partners. Therefore, according to the agreement of November 2005, Hugh Aiken was able to
acquire all shares in the increased share capital of Zamco Sp. z o.o., because it was he who
provided the entire financing (over the deposit) of the price needed to pay for the shares of
ZM WSK Rzeszów.

25. The Appeal Court stated in the justification that the agreement of November 2005 did not
apply to the purchase of ZM WSK Rzeszów, contrary to the obvious content of this contract
and contrary to the fact that Zamco Sp. z o.o. articles of association did not provide any
provisions that would exclude the application of the agreement of November 2005 to the
acquisition by Zamco Sp. z o.o. of ZM WSK Rzeszów shares.
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26. Therefore, the Appeal Court, as a result of the questioned judgment, under the guise of
protection of the principles of social coexistence, leads to a situation in which GEM
Management Limited, not paying effectively any money, possess in Zamco sp. Zo.o.  the same
number of shares as Hugh Aiken, who has invested PLN 4.432.500 and additionally granted a
loan for USD 500,000. The situation in which one partner can parasitize on the work and
financial involvement of the other partner has nothing to do with the elementary sense of
justice or the principles of social coexistence.

Gross violation of the law

1. The abovementioned judgment was issued as a result of gross violation of law by erroneous
interpretation and application of art. 252 of the Commercial Companies Code ("KSH") and art.
58 § 2 of the Civil Code ("CC").

2. First of all the court made a mistake by claiming that Article 58 § 2 of the Civil Code ("CC") can
be used to challenge the validity of resolutions of the shareholders' meetings of the limited
liability company (Article 252 § 1 of the CCC). For the erroneous application by the Court of
Art. 58 § 2 of the Civil Code speaks not only the fact that art. 252 § 1 of the Commercial
Companies Code excludes recourse to the principles of social coexistence, but also the
construction of the principles of social coexistence.

3. In the doctrine and in judicature there is no doubt that the concept of "rules of social
coexistence" (Article 58 § 2 CC), which the Civil Code uses, is equivalent to the concept of "good
manners" (Article 249 § 1 of the CCC), which the Code of Commercial Companies uses.
Consequently, it must be acknowledged that their scope of meaning is identical.

4. Therefore it is necessary to distinguish a situation in which a resolution of shareholders is
contrary to a company agreement or good manners and harms the interests of the company
or is intended to harm shareholders, which gives the right to demand its repeal (Article 249 §
1 of the CCC) from the situation in which resolution is inconsistent with the law, in which case
the action for annulment of the resolution (Article 252 § 1 of the Commercial Companies Code)
is used.

5. From the wording of the provision of art. 58 § 1 and 2 CC it is clear that the legislator
distinguishes the concept of "contradiction with the law" (Article 58 § 1 of the Civil Code) and
"contradiction with the principles of social coexistence" (Article 58 § 2 of the Civil Code).
Consequently, it cannot be argued that under the concept of contradiction with the law
referred to in art. 252 § 1 of the CCC, can also be understood the contradiction with the
principles of social coexistence, referred to in art. 58 § 2 of the Civil Code.

6. Conclusions of the Appeal Court regarding the applicability of art. 58 § 2 of the Civil Code to
challenge the validity of resolutions of the shareholders' meetings of the limited liability
company based on Article. 252 § 1 of the Commercial Companies Code, were formulated in
open opposition to the standpoint already presented at that time both in the judicature of the
Supreme Court and in the doctrine.

7. Aside from the fact that Hugh Aiken's action cannot be regarded as a violation of the rules of
social coexistence, the violation of the rules of social coexistence (good manners) in
accordance with the provisions of the CCC and the CC, is characterized by the fact that it is
lawful, but in particular circumstances, violates the principles of social coexistence (good
manners). Reasoning that there has been a violation of the law, because the legal actions taken
by Hugh Aiken have violated, according to the Appeal Court, the principles of social coexistence
is burdened with a fundamental logical error.
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8. Furthermore, the Court infringed Article 58 § 2 of the Civil Code by the lack of indication of
what specific rules of social coexistence were violated and how they were violated in the
specific circumstances of the case. The court accepted that Hugh Aiken was disloyal and could
not rely on the rules of social coexistence, whereas from the circumstances of the case and
even from the grounds of the judgment it appears that GEM Management Limited also acted
disloyal. However, the fact that GEM Management Limited also acted disloyal, in the Court
opinion, does not justify Hugh Aiken's disloyal behavior.

9. If, therefore, GEM Management Limited also acted disloyal, on what basis he can rely on the
principles of social coexistence and take benefits from the investment made by Hugh Aiken,
since Hugh Aiken cannot lawfully do so.

10. The order of a very cautious approach to the principles of social coexistence resulting from art.
58 § 2 of the Civil Code, due to their special nature, is expressed in the judicature and doctrine
regarding the rules for assessing conflicts with the principles of social coexistence.

11. Due to the extraordinary nature of the provision and the reference to the rules of social
coexistence, which are not codified in any way, but must constitute a definite universally
accepted pattern of conduct, since it is referred to as the rules of coexistence, it is necessary
to strongly opt for putting on the person referring to the principles of social coexistence an
obligation to indicate which specific rule / principle of social coexistence has been violated in
a given situation.

12. "An emphasis should always be placed on the circumstances of a given accident, indicating in
concreto that there has been a violation of the rules of decent behavior" and thus the court
when declaring contradiction to the principles of social coexistence should determine the
reasons justifying such an assessment. Citing violation of the principles of social coexistence
"it should be carefully shown which rules, by whom and to what extent were violated."

13. Article 58 § 2 of the Civil Code allows to eliminate from the legal turnover of legal acts that are
lawful. Therefore, the reference to the rules of social coexistence in order to eliminate legal
acts can only take place in exceptional circumstances. An order of far-reaching caution in
qualifying a legal act as contrary to the principles of social coexistence due to the severity of
the sanctions provided for in Article 58 § 2 of the Civil Code is well-established judicature. The
use of the construction from art. 58 § 2 of the Civil Code in respect of actions violating the
rights of third parties, requires additional circumstances.

14. The special nature of art. 58 § 2 of the Civil Code prescribes each time to examine in detail the
compliance with the rules of social coexistence in a given situation through the prism of the
effects of legal action. "A legal act is contrary to the rules of social coexistence, if as a result of
its execution a right or obligation arises, the execution of which will result in a state contrary
to the principles of social coexistence." Therefore, it should be demonstrated, what consisted
of a violation of the principles of social coexistence in specific circumstances at a given time.

15. The postulate of applying the general clause of the principles of social coexistence in
exceptional cases, in which it has a strong axiological justification, was pointed out many times
by the Supreme Court.

16. The use of the principles of social coexistence as the basis for the recognition of a legal act as
invalid requires special care. The court, accepting such a contradiction, should determine what
constitutes this contradiction (which specific principle has been violated), by whom, how and
what the violation consists of, and for what reasons. Indication of a violation of a particular
principle of social coexistence has also been emphasized in numerous rulings of the Supreme
Court.
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17. The principles of social coexistence are not defined, blurred, and the reference to
contradiction with the principles of social coexistence should be related with demonstrating
what principles of social coexistence in a particular case are violated, and what constitutes the
contradiction of a given action with these principles. Interference in a legal relationship
therefore requires defining the abusive found (in the judgment of the Supreme Court of
22.06.2010 reference number IV CSK 555/09 legalis), which the Court of Appeal did not do in
this judgment.

18. Interference in legal relations based on the principles of social coexistence does not allow the
situation in which such interference leads to too strong and one-sided protection of only one
party, which undoubtedly took place in the case of the said judgment, because it was issued
with an obvious benefit to GEM Management Limited. It led to a situation in which the partner
who financed the entire investment (Hugh Aiken) was equated with the partner who did not
finance the investment.

19. The Appeal Court, considering the circumstances of the case, made a completely contrary to
the evidence and the law interpretation of the facts. This judgment was issued under the
preconceived notion that Hugh Aiken violated the rules of social coexistence and therefore it
is necessary to protect an unfair partner, which is GEM Management Limited.
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